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U, & Cirenit Court. 
[Southern District of New-York] 


Before the Honorable SAMUEL NELSON, Associate Justice of the Supreme Court of the 
United States. 


M. X. Harmony v. D. D. Mircuett. 


The goods of a trader during war cannot be seized for unlawful trading, merely because en- 
gaged in trading with the inhabitants of a portion of the enemy's territory which had been 
reduced to subjection, where his entering and trading had been permitted. 

To justify the seizure of property by the peril of its falling into the hands of an enemy during 
war, the peril must be immediate and urgent, from the presence of the public enemy, not 
contingent or remote. 

A military officer, in a case of extreme necessity, may take the private property of a citizen 
for the public service, and not be liable to the owner as a trespasser. The owner must, in 
such case, look to the government for indemnity. But there must be an impending, immedi- 
ate, and urgent necessity to justify the officer in taking the property and impressing it into 
the public service. 

If property be taken tostrengthen an army marching 200 miles into an enemy’s country, and 
to co-operate with it, in case of meeting an enemy, and for the purpose of assailing the ene- 
my and conquering the country, that is not such a case of impending peril, or inimediate 
and urgent necessity, as will justify the officer; but he is liable as a trespasser. The liabili- 
ty accrues at the time the goods are seized. The owner may abandon his goods and reco- 
ver their value. 


Tue declaration contained three counts in trespass, alleging the 
stoppage, seizing, &c., by the defendant, of horses, mules, and wa- 
gons with their contents, goods, chattels, &c., of the plaintiff, of great 
value, &c. Damages $100,000. There was a plea of not guilty, and 
three special pleas to each count. 

The first was, that at the time when, &c., the U. States were at 
war with Mexico, the defendant was Lieut. Colonel of a part of the 
military force employed in the war, under the military command of 


Col. Doniphan. That the latter having full and complete authority 


so to do, commanded the defendant to stop and seize the property, as 
he had a lawful right todo. Thatthe defendant merely transmitted 
the command of Col. D. to his troops, and was not otherwise instru- 
mental, &c. 

The second special plea was, that at the time when, &c., the U. 
States were at war, and defendant was a Lieut. Colonel of a military 
force of the U. States, employed in the war, under the military com- 
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mand of Col. Doniphan, that the plaintiff being a citizen and resident 
of the United States, after the war existed, knowing its existence, 
drove the horses and mules from the territories and jurisdiction of the 
U. States into the territories and jurisdiction of Mexico, with the de- 
sign to trade and carry on a friendly commercial intercourse with the 
citizens of Mexico, and to afford aid to the same in the war. That 
Col. Doniphan having full and complete authority so todo, comman- 
ed the defendant to stop, seize, &c., as he had a lawful right to do, 
for that cause ; and that the stopping, &c., necessarily occurred in the 
execution of the command for that cause, &c. 

The third special plea was the same as the last, except that it 
omitted all about Col. Doniphan, and averred the seizure to have 
been by the defendant in performance of his duty as Lieut. Colonel, 
and as he had a lawful right to do for that cause, &c. 

To all these pleas to the first and third counts there were general 
replications of ‘‘ de injuria sua propria.” 

But to the pleas interposed to the second count, there were special 
replications. 

To the first special plea the plaintiff replied, admitting the war, 
the office and employment of the defendant, the superiority of Col. 
D., and that defendant was bound to obey his lawful commands, and 
protesting that the plea was insufficient, precludi non, &c., because 
the property was found. by defendant, and known by Col. D., to be 
owned and used by plaintiff as his private property ; the plaintiff 
was a citizen of the U. States, and was with his property in the peace 
and under the protection of the United States, of which Col. D. and 
defendant had notice. Col. D. did not command the property to be 
seized, nor was the same in fact seized, &c., by defendani for the 
purpose or in contemplation of any proceeding in due course of law | 
for any alleged forfeiture thereof, but to apply the same to the use of 
the U. States, without compensation to the plaintiff, of which defen- 
dant had notice; and so plaintiff says the property was stopped, 
seized, &c., of defendant’s own wrong, and without the cause in the 
plea alleged ; traversing the rest of the plea, viz., that Col. D. com- 
manded defendant, and had lawful right soto do, and that the stop- 
ping, &c., occurred in the execution of such command, &c. 

To the second of the special pleas the plaintiff replied, admitting 
the war, the office and employment of defendant, the office of 
Col. D., and defendant bound to obey his lawful commands, ‘and 
that plaintiff was a citizen and resident of the U. States, but pre- 
cludi non, &c., because the property was found and known by defen- 
dant and by Col. Doniphan to be owned and used by plaintiff as his 
private property ; the plaintiff so being a-citizen, was with his pro- 
perty in the peace and under the protection of the U. States, of which 
defendant and Col. D. had notice; and did not take the property 
from the territories or jurisdiction of the U. States into the territories 
and jurisdiction of Mexico, except to and in such places as had been 
and wer captured and subdued, and at the time held in subjection 
by the forces of the U. States, and while such places were so held 
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under subjection to such forces and to the U. States ; nor except by 
the license and permission of the commanding officers of such forces 
duly authorized to grant the same; nor with the design to trade or 
carry on a friendly intercourse with the citizens of the Republic of 
Mexico, except only with such of them as had then become and were 
in subjection to the forces of the U. States at such places, and by the 
license and permission of the commanding officers of such forces at 
such places, duly authorized to grant the same, and not to afford aid 
to the Republic of Mexico, or its citizens, in the said war; of all 
which defendant and Col. D. had notice. That Col. D. did not com- 
mand defendant to stop, seize, &c., nor was the property stopped, 
seized, &c., by defendant by reason of the supposed driving from the 
territories or jurisdiction of the U. States into the territories or juris- 
diction of Mexico with the unlawful design alleged, nor for or in con- 
templation of any proceeding for a forfeiture thereof, but to apply the 
same to the use of the U. States without compensation to the plain- 
tiff; and so the plaintiff says the property was stopped, seized, &c., 
by the defendant of his own wrong, and without the cause alleged. 
Traversing the rest of the plea as before. 

To the third of the special pleas, the replication was substantially 
the same as the last, mutatis mutandis. 

Issue having been taken, by rejoinders and similiters, the cause 
came on for trial, before a jury, on Monday, 9th September, 1850, 
and was continued during the whole week. 

In the course of the trial, some discussion occurred as to the forms 
of the pleadings. Mr. Justice Nelson intimated his opinion that the 
first special plea was bad, and the others, perhaps, defective, for 
not alleging a forfeiture. But he admitted all the evidence 
offered, subject to the objections taken, and the trial proceeded as if 
the proceedings were unobjectionable. 

The cause was opened to the jury on the part of the plaintiff by 
C. B. Moore, who stated the circumstances of the case as they were 
afterwards proved, and which were as follows : 

An inland trade between the citizens of the United States and the 
interior northern parts of Mexico, had from small beginnings become 
quite large and important before the late Mexican war. At first, in 
small expeditions from the State of Missouri, chiefly from St. Louis, 
connected with hunting parties or the fur trade, it was carried on ir- 
regularly. Proving successful, the merchants of the Atlantic cities 
found it worthy of attention, and larger expeditions were set on foot. 
The U. States government favored the trade so far as to allowa 
drawback of duties on exportations in that direction. The Mexican 
government allowed their military governors to exact duties which 
entitled the goods to go toany part of Mexico. The customary exac- 
tion at Santa Fe was $500 a wagon load—a specific duty without 
much reference to coatents or value—which favored the use of large 
wagons, closely packed with costly goods. 

The plaintiff was a native of old Spain, but a naturalized citizen of 
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the U. States, married, domiciled and residing in New-York, (a ne- 

hew of the late.Peter Harmony.) He retired from the firm of P. 
onlhas Nephews & Co., for the purpose of entering into this 
trade. 

When Texas was annexed, on 1st March, 1845, diplomatic inter- 
course was suspended between Mexico and the U. States, and by 
many, hostilities were expected. Gen. Taylor had been sent down 
to Corpus Christi, on the coast of Texas, and a squadron from the 
U.S. Navy was sent along the coast of Vera Cruz. In October, 1845, 
the ifexican government consented to open negotiations, requesting 
a witadrawal of the squadron, which was withdrawn, and Mr. Sli- 
dell sent as a minister to Mexico. 

In December, 1845, the President of the U. States in his message 
stated the situation of affairs and expressed his hopes of an amicable 
adjustment. 

Apprehensions of hostilities, (which had checked the trade,) having 
blown over, the plaintiff, in December, 1845, entered into active pre- 
parations for a large expedition to start early in the spring of 1846, 
trom Independence, at the head of river navigation. He selected 
and purchased his goods at New-York and Philadelphia, (some of 
them imported,) and had them arranged and packed expressly for the 
business. They were sent overland from New-York and Philadel- 
phia to Pittsburg, where large covered wagons were made expressly 
for the business. The wagons and goods were sent up the Missouri 
river to St. Louis, and thence to Independence—the general starting 
place, where oxen, teamsters, &c., had to be procured. Plaintiff ar- 
rived there in April, and was there about a month, engaged in pre- 
paring and arranging his expedition. 

Hostilities with Mexico broke out, (quite unexpectedly to all at 
that time,) while the plaintiff was at Independence. The existence 
of war was recognized by Congress, and proclaimed by the Piesi- 
dent at Washington, on 13th May, 1846. 

Before the plaintiff heard of this, about the 26th of May, he started 
on his expedition, with a train consisting of fourteen large wagons, 
drawn by twelve oxen each; two travelling carriages, drawn by 
mules ; and twenty-six men; the goods costing about $40,000; the 
wagons and out-fit about $10,000 ; and the expenses of transporta- 
tion being generally computed at a sum equal to the first cost. There 
was a garrison of U. §. dragoons within a few hours ride of Indepen- 
dence. The officers knew of his preparations and intention to go. 
One of them passed him just after he had started, and knew no- 
thing of any war, and no interruption of the trade appeared to 
have been apprehended. About ten days afterwards, plaintiff 
going at the rate of fifteen or twenty miles a day, being fairly out on 
the prairies, he was overtaken by another officer with|dragoons, who 
notified him of the war, and ordered him to follow on in his rear. 
Following him, plaintiff had to take a longer route than usual, to ar- 
rive at Bent’s Fort, situate on the old boundary line between the U. 
States and Mexico, distant five or six hundred miles from Indepen- 
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dence, three or four hundred miles from Santa Fe. These distances 
were over a wilderness, without roads or houses; without inhabi- 
tants, except the wildest tribes of Indians, and without provisions, 
except such as were secured by the rifle. The oxen and mules had 
to be pastured ; the men were all armed, and securing themselves 
at night under the wagons, had to defend their property from the In- 
dians, and procure food for themselves. 

The plaintiff was delayed about a month, to allow the mounted 
troops under Gen. Kearney to precede him, he having permission to 
follow in their rear. ‘There was some show of resistance by the Mexi- 
cans near Santa Fe, but none was really made. 

The wagon train of the plaintiff, and other traders, entered Santa 
Fe about the 25th of August. New Mexico was found under subjec- 
tion to Gen. Kearney, who acted and was recognized as governor. 
He gave the plaintiff permission to trade in New Mexico, charging $4 
a wagon for a license. 

It appeared by his instructions, and by those sent to the other ge- 
nerals and commodores, that they were directed to tavor the trade 
with Mexico, as far as practicabie consistently with hostile operations. 

The trade in New Mexico was small and the market filled. The 
plaintiff sold his oxen and remained until December, when every 
thing being quiet in that region, Gen. Kearney sent Col. Doniphan 
with his regiment of mounted volunteers down the Rio Grande, to 
open communication with and join Gen. Wool, (who was supposed to 
have crossed the Rio Grande from Texas, several hundred miles be- 
low, on his way to Chihuahua.) Gen. K. left another regiment, with 
some artillery, at Santa Fe, under Col. Price, and proceeded himself 
with dragoons over land to California. 

The plaintiff borrowed money and purchased mules for his wagons, 
at high prices, using ten mules to each wagon; and he, with the other 
traders, was permitted to join and follow Col. Doniphan southerly 
down the Rio Grande, along the present boundary between Mexi- 
co and the U. States, some three hundred miles to El Paso del 
Norte, (the pass of the river,) where the Mexicans had a fortification 
called San Eleasario. The defendant, Lieut. Col. Mitchell, belong- 
ing to Col. Price’s regiment, was separately authorized by the latter 
to open communications with Gen. Taylor, with 100 mounted men 
as an escort. As he was going the same road, he joined Col. D., 
upon the understanding that he was at liberty to leave him and 
proceed alone if he chose. 

Col. Doniphan, just before reaching El Paso, was attacked by 
surprise, at Brazito, on Christmas day, by a considerable Mexican 
force, which he defeated, and pursued, entering El Paso a day or 
two afterwards. The Mexican troops which escaped, retired to the 
city of Chihuahua, about 280 miles southwest from El Paso, towards 
the interior of Mexico, and they proceeded to fortify themselves at 
Sacramento, near that place. 

Col. Doniphan and Lieut. Col. Mitchell, at El Paso, finding that 
Gen. Wool was not at Chihuahua, nor any where within reach or 
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communication, (he having, in fact, gone south to join Gen. Taylor,) 
sent back to Col. Price, at Santa Fe, for a reinforcement of artillery. 
The artillery arrived about the 1st of February, under Major Clark, 
and rested a few days, and then preparations were made for ad- 
vancing from El Paso to Chihuahua, near which place, it was 
known, the Mexicans would be encountered, having a much su- 
perior force. 

The plaintiff had been able tomake some sales at El Paso. There 
were about 315 large traders’ wagons there, including his. His ac- 
quaintance with the Spanish language gave him advantages over 
others. He was an interpreter for both sides—the Mexican inhabi- 
tants and the American officers. While at El Paso, the funds pro- 
vided by the government for the U. States troops, failed. They 
procured — necessaries through the traders, who, on seiling their 
goods to Mexicans, (money being scarce,) would take provisions 
in payment, turn them over at the same prices to the quartermas- 
ters, and receive drafts on the U. States’ disbursing officers in pay- 
ment. The plaintiff supplied Lieut. Col. Mitchell’s quartermaster 
in this way. His trading with the Mexicans was known and en- 
couraged. 

The road between El Paso and Chihuahua was over a mountain- 
ous desert, excessively bad and rough, and the worst difficulties of all 
were the long distances which had to be travelled without water, and 
often without pasture for the cattle. One of these was of sixty miles, 
which the heavy wagons could not cross without being three days 
without water. Traders knew how to ease and manage their cattle, 
but when required to march with an army, their ease and conveni- 
ence would be but little attended to. Either the Mexicans or the 
Americans first marching over this road to attack the other, would 
expose themselves considerably, especially to cavalry, and to sudden 
attacks. . 

The plan was discussed and contrived by the defendant and other 
American officers, of making use of all the traders’ wagons, as a pro- 
tection and defence, during the march and attaek. Behind and be- 
tween the wagons the army could march and fight with comparative- 
ly little exposure. ‘ Corrals,” (as they are termed,) could be formed 
by arranging the wagons in a circle, chaining them together, and 
forming a kind of field-work, behind which all would be safe, and 
against which cavalry could do nothing. The 300 teamsters armed 


with rifles, formed no mean force of thémselves. This was a favorite. 


plan of the defendant, and he urged it strenuously. Nearly all the 
other traders agreed tocome intoit. But the plaintiff, a native Mex- 
ican trader named Porras, and one other large trader, were opposed 
to it, deeming the risk too great, and apprehensive of the Mexicans 
becoming hostile to them, and being deterred from trading with them, 
if they thus made themselves a part of the attacking force. 

The U. States’ officers had reports of an insurrection at Santa Fe, 
in their rear, and were in ignorance of the situation of Gen. Wool and 
Gen. Taylor at the south ; having rumors through the Mexicans that 
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Gen. Taylor was killed and his army taken ; but they resolved to 
proceed rather than remain inactive or retire. 

There was some controversy upon the trial, as to the orders given 
by Col. Doniphan. He directed how the wagons proceeding with 
the army were to march, and directed the teamsters to be organized 
into companies and battalions, as if mustered into the service, they 
to elect their officers, who were to be recognized as such. And itis 
admitted that his orders were to be communicated by the defendant 
to the plaintiff. But it was urged that while he gave some discre- 
tionary order to the defendant, he contemplated the exercise of no 
force by him to compel the plaintiff to proceed. 

The defendant, however, with a detachment of men, compelled the 
plaintiff’s men, wagons and mules to proceed and march with the 
rest.. The plaintiff protested both to him and Col. Doniphan against 
the act, and this was the seizure and trespass complained of. 

The plaintiff, some ten days before, had asked leave to proceed to 
Chihuahua with his wagons without the troops, but had been refused. 
Some suggestions were made that by so doing, and then by declin- 
ing to proceed with the rest, and pretending his mules had been run 
away with, he evinced a desire to join the Mexicans. 

Lieut. Col. Mitchell afterwards gave a certificate, stating that the 
reasons why the traders were compelled to accompany the army, 
were, 

‘1st. We wished to make use of the wagons and bales of goods 
to form a field-work, in the event of our being attacked by an over- 
whelming force in the field. 

‘2d. We wished to avail ourselves of the services of the Ameri- 
can teamsters, whom we had armed and organized as an infantry 
battalion, numbering nearly 300 men. 

‘© 3d. We wished to prevent this large amount of property from 
falling into the hands of the enemy, because it would have aided him 
in paying and equipping his troops.” 

The army turned off westerly from the Rio Grande about the 13th 
of February, and encountered the Mexicans at Sacramento on the 
28th. The animals of the plaintiff were very much worn and injured 
by the march,.and some of them lost. On the last day’s march, 
(about 20 miles,) the wagons proceeded, four columns abreast, over 
rough ground, with the troops marching between them, making a 
very imposing appearance. 

The Mexican entrenchments were upon an eminence on one side 
of the road, where it passed between the hills. After a reconnois- 
sance, the wagon train and artillery crossed a gully, made a circuit, 
and galloped up an opposite eminence in front of the Mexicans, and 
formed a “corral.” The Mexican cavalry sent to oppose this ma- 
noeuvre were completely checked and driven back. The U.S. artil- 
lery followed up the advantage, and a charge upon the entrenchments 
being immediately made, they were all soon carried, and the whole 
Mexican force put to route. The only man killed on the American 
side, was the trader who had been elected major of the battalion of 
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teamsters. The Mexicans attributed their defeat chiefly to the “ gal. 
loping fort,” as they termed the wagon train. All the American offi- 
cers admitted that the wagons had been serviceable. 

The battle being over, Col. Doniphan and Mitchell hastened to 
take possession of Chihuahua. The plaintiff’s wagons, men and 
mules were left to take care of themselves. Some of the mules 
were taken by the artillerymen and soldiers, and others lost. The 
wagons were at length taken to the Plaza at Chihuahua, and the 
goods stored with the Spanish consul. Col. Doniphan advised the 
plaintiff to sell what he could, and he attempted to do so. But the 
wealthy inhabitants had retired, and he sold but little. Col. D., af- 
ter a month or two, retiring from Chihuahua with his troops, the plain- 
tiff gave him an order for his goods, leaving them in the hands of the 
Spanish consul. The Mexican authorities returned to Chihuahua at 
once, and seized the goods and sold them. They had caused the 
plaintiff to be published as a man amenable to their vengeance. He 
dared not remain there, but retired with the army. One trader was 
killed by the mob. Some others remained in safety. 

The plaintiff having proved the foregoing, and the amount of dam- 
ages, and rested, the cause was opened to the jury on the part of de- 
fendant, by L. B. Shepherd, late U.S. District Attorney, who con- 
tended that the piaintiff had no right to trade with the enemy, and 
that his property was liable to arrest on that ground ; that Col. Don- 
iphan had a right to prescribe in what order the plaintiff’s wagons 
should proceed and march ; that the property was liable to fall into 
the enemy’s hands, and it would have been madness to leave it at 
El Paso; that the emergency was such as justified the taking it, to 
save the lives of all concerned ; that Col. Doniphan had taken it as 
a public officer, not for himself but for the government, and the plain- 
tiff’s only remedy was by application to Congress: that the defend- 
ant was a subordinate officer ; that he only obeyed the order of Col. 
Doniphan ; that, right or wrong, he was bound to obey it, and that it 
was a lawful order; and finally that the plaintiff had resumed the 
ownership of his property, and that the abandonment of the goods to 
Col. Doniphan deprived him of all right of action against the de- 
fendant, and occasioned the seizure of the property. 

The depositions of Col. Doniphan, Major Clarke, and others, were 
read, giving their views of the propriety of the course pursued. The 
proceedings had in Congress on the plaintiff’s petition, and the report 
of the Secretary of War on the siuject, were read. In this report, 
the Secretary of War had said, *“* With regard to the act of Colonel 
Doniphan in taken possession of the train, it appears to have been 
justifiable under the circumstances, tf it was necessary to prevent the 
train from falling into the hands of the enemy ; a result of which Mr. 
Harmony appears to have been desirous, as he was furnished with 
Spanish passports. And the same may be remarked of the subse- 
quent forced marches whereby his teams were injured.” 

The passport referred to was put in evidence, having been given 
by the Spanish Consul in New York, on 4th April, 1846, (before the 
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war) certifying that the plaintiff a native of Spain, was travelling to 
Mexico as a merchant. And it was proved that it was a common 
thing to take such aes ag irrespective of any war. The chief 
Mexicans being of Spanish blood and descent, looked upon natives 
of old Spain with more favor than upon natives of Missouri or Texas. 

At the adjournment on Thursday, the court asked the counsel to 
refer to authorities relative to the nght of taking property to prevent 
its falling into the hands of the enemy. On Friday after the testi- 
mony was closed, the presiding judge invited a discussion of the 
principles of law bearing upon the case, prior to any summing up to 
the Jury. 

F. B. Cutting and C. B. Moore, for the plaintiff, cited and com- 
mented upon the cases of Del Col v. Arnold, 3 Dallas Rep. 333 ; 
Murray v. The Charming Betsey, 2 Cranch Rep. 64; Maley v. Shat- 
tuck, 3 Cranch Rep. 458; The Julia, 8 Cranch Rep. 181; The Anna 
Maria, 2 Wheat. Rep. 327; Gelston v. Hoyt, 3 Wheat. Rep. 246, 
274, 327; U. S. v. Rice, 4 Wheat. Rep. 246; U.S. v. Eliason, 16 
Peters, Rep. 302 ; McKenna v. Fish, 1 Howard Rep. 258; Fleming 
v. Page, U.S. Sup. Court, MSS., Dec. 1849; Mayor of New York 
v. Lord, 17 Wen. Rep. 285 ; Wilson v. Markenzie, 7 Hill Rep. 95 ; 
2 Inst. 47 ; Sutton v. Johnstone, 1 T. R. 493. 

J. Prescott Hall, U. 8. District Attorney for the defendant referred 
to O’Brien’s Military Law, p. 337, 344; Gelston v Hoyt, as above; 
Martin v. Mott, 12 Wheat. Rep. 29, 32, 33: The Mariana Flora, 
11 Wheat. Rep. 1; 1 Gallison Rep. 303, 304, 305 ; Wilkes v. Dins- 
man, 7 Howard Rep. 180, 131; Griswnid v. Waddington, 16 John 
Rep. 438. 

Hon. W. L. Marcy, who as Secretary of War had written the re- 
port above mentioned, attended the trial, and having advised with 
and assisted plaintiff’s counsel, he, at their request, stated his views - 
respecting the cases in which a military officer might destroy proper- 
ty to prevent its falling into the hands of the enemy, or in an emer- 
gency take it and apply it to the use of the government. He argued 
that unless the officer agreed with the owner, being a citizen or neu- 
tral, to pay what the latter demanded for his property, or obtained 
the consent of the owner to take it, he made himself personally re- 
sponsible for what he took for the use of his command, even under 
the most pressing emergencies. ‘That if a garrison wianied provisions 
they could not be permitted to go into a store, and take them, and 
then to justify the act by saying, they would otherwise starve. That 
there was no immediate danger to the property of plaintiff where it 
was taken; that there must be an existing and pressing danger to 
justify the taking of it; that the taking it because the officer wished 
to advance into the enemy’s country 200 miles, instead of remaining 
where he was, could not be justified by the plea of necessity. That 
in all such cases the officer subjected himself to an action by the 
owner, although his superiors might have no inclination to censure 
his course. 

. The court having adjourned after this discussion, on the next morn- 

VoL. VIII. 44 











338 THE NEW-YORK LEGAL OBSERVER. 


U. 8. Circuit Court—Harmony v. Mitchell. 





ing, the following opinion was expressed upon the questions of law 
involved, by 

Nexson, J.—I have looked into this case since the argument cf 
counsel yesterday. 

One ground onwhich the defence is placed is that the plaintiff was 
engaged in an unlawful trade with the public enemy, and that being 
engaged in an unlawful trade, his goods were liable to confiscation, 
and any person, particularly an officer of the army, could seize the 
same. This ground, has, as I understand the evidence, altogether 
failed. He was not only not so engaged, but was engaged in trad- 
ing with that portion of the territory reduced to subjection by our 
arms, and where his trading with the inhabitants was permitted and 
encouraged. The army was directed to hold out encouragement to 
the traders. There is no foundation, therefore, for this branch of the 
defence. Another ground taken by the defendants, and relied upon, 
depends upon another principle of public law, viz., the taking pos- 
session of the goods when it was necessary for the purpose of pre- 
venting them from passing into the hands of the enemy ; this has 
been urged as particularly applicable to the plaintiff’s goods, some of 
which consisted ofarms and munitions of war, wagons for transpor- 
tation, &c. Taking the whole of the evidence together, and giving 
full effect to every part of it, we think this branch of the defence has 
also failed. No case of peril, or danger, has been proved which 
would lay a foundation for taking possession of the goods of the 
plaintiff at San Eleasario, on the ground, either as it respects the 
state of the country, or the force of the public enemy. On the con- 
trary, it was in the possession of the arms of this government. There 
was no enemy—no public force at the time in the neighborhood, 
which put the goods in the danger of being captured. The plain- 
tiff’s goods, therefore, stood in the same condition as the goods of 
any other trader inthe country. The testimony does not make out a 
case of seizure of property justified by the peril of its falling into the 
enemy’s hands. ‘The peril must be immediate and urgent, not con- 
tingent or remote ; otherwise every man’s property, particularly on 
the frontiers, would be liable to be seized or destroyed, as it always 
will be more or iess exposed to capture by the public enemy. There 
was no immediate or impending danger in the case, no enemy ad- 
vancing to put the goods in peril. They were more exposed to ma- 
rauding parties than to any public force; which the plaintiff consi- 
dered himself able to take care of. 

The next ground of defence, and which constitutes the principal 
question in the case, and upon which it must, probably, ultimately 
turn, is the taking of the goods by the public authorities for public 
use. I admit this principle of public law. But this rests like- 
wise upon the law of necessity. I have no doubt of the right 
of a ikeary officer ina case of extreme necessity for the safety 
of the government, or of the army, to take private property for the 
= service. An army uponits march, in danger from the pub 
ic enemy, would have a right to seize the property of the citizen, 


























THE NEW-YORK LEGAL OBSERVER. 339 


—_ 





U. S. Circuit Court.—Harmony v. Mitchell. 





and use it to fortify itself against assault while the danger existed, 
and was impending ; and the officer ordering the seizure would not 
be liable as a trespasser; the owner must look to the government 
for indemnity. The safety of the country is paramount, and the 
rights of the individval must yield in case of extreme necessity. No 
doubt upon the testimony, if the enemy had been in force in the 
neighborhood of the United States troops, with the disparity which 
existed at Sacramento, and the same danger for the safety of the 
troops existed at San Eleasario that threatened them there, the com- 
manding officer might for the safety of his army seize and use, 
while the danger continued, the wagons and teams of the plaintiff 
that could be immediately brought into the service, to meet and over- 

“ come the impending peril. An immediate, existing, and overwhelm- 
ing necessity, would justify the seizure for the safety of the army. 
Looking, however, at the testimony, it seems to me quite clear 
that these goods were seized, not on account of any impending dan- 
ger at the time, or for the purpose of being used against an imme- 
diate assault of the enemy, by which the commad might be endan- 
— but that they were seized and taken into the public service 
or the purpose of co-operating with the army in their expedition into 
the enemy’s country—to Chihuahua. The mules, wagons, and 
goods, were taken into the public service forthe purpose of strength- 
ening the army, and aiding in the accomplishment of the ulterior ob- 
ject of the expedition, which was the taking of Chihuahua. It was 
not to repel a threatened assault, or to protect the army from an im- 
pending peril. In my judgment, all the evidence taken together 
does not make out any immediate peril, or urgent necessity existing 
at the time of seizure, which would justify the officer in taking pri- 
vate property and impressing it into the public service. The evi- 
dence does not bring the case within the principle of extreme neces- 
sity. It does not make out such a case, or one coming within the 
pee There is not only no evidence of an impending peril, to 
e resisted by the public force, but the goods were taken for a diffe- 
rent purpose, namely, for the purpose of co-operating with the army 
against Chihuahua. The army had to march over 200 miles, be- 
fore it reached or found the enemy. The danger, if any, lay in the 
pursuit, not in remaining at San Eleasario, or returning to Santa Fe. 
There had been a sudden insurrection against the authority of the go- 
vernment in that neighborhood ; true, it was immediately suppress- 
ed. As to the remaining grounds of defence, the liability of the de- 
fendant for taking the goods, and appropiating them to the public 
service, accrued at the time of the seizure. If it was an unlawful 
taking, the liability immediately attached, and the question was, 
whether that liability had been discharged or released by any subse- 
quent act of the plaintiff. Colonel Mitchell, who executed the or- 
der, was not alone responsible. Col. Doniphan, who gave the order, 
was also liable ; they were jointly and severally responsible. Then 
_ Was any act done by the plaintiff, which waived the liability, or by 
which he resumed the ownership and possession of the goods? Cer- 
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tainly the abandonment of the goods to Col. Doniphan can not be re- 
garded as an act of resumption of ownership ; on the contrary, it 
was consistent with the assertion of his liability. There had been 
a negotiation between them. Col. Doniphan advised him to sell the 

oods at Chihuahua, and look to the government for indemnity ; and 
in pursuance of this, measures were taken for their protection and 
safe-keeping. I doubt if there be any evidence showing an intent on 
the part of the plaintiff to resume ownership over the goods as his 
private property, after they had been seized by the army; or any 
act done by him that would, when properly viewed, lead to that re- 
sult. 

After the judge expressed his views of the case, the counsel on 
both sides declined going to the jury upon the facts, and under the 
views expressed, they rendered a verdict for plaintiff, $90,806 44, 
and six cents costs. 

Counsel for the defence took exceptions. It is said the case will be 
carried to the Supreme Court of the United States. 





In ADMIRALTY. 
Tue sHrp Paciric. HER TACKLE, &c., v. CHartes D. CLEVELAND. 


ADMIRALTY JURISDICTION—-BREACH OF CONTRACT TO CONVEY 
PASSENGER. + 


Ships engaged in carrying passengers, stand on the same footing of responsibility as those en- 
gaged in carrying merchandise. Passage money is the equivalent for freight. On a breach 
of the passenger’s contract, and damage resulting, the ship as well as the owner is bound to 
respond. Such contract in the case of a passenger ship, is as much the appropriate subject 
of Admiralty jurisdiction as the contract of affreightment of goods. 

Where the owners of a vessel lying in port, bound on a distant voyage, entered into a special 
agreement with a passenger, engaging to take a limited number of other passengers, and to 
leave certain spaces for ventilation and exercise, disencumbered with freight, and to sail about 
the 5th of January, and a person on the 2d of January paid his passage in advance, and at 
the time appointed was ready to embark, but found a greater number of passengers engaged, 
and no space for ventilation or exercise left, by means of which the vessel was overcrowded 
with passengers and cargo, and rendered incommodious and unsafe ; whereupon the passen- 
ger refused to embark, and demanded a return of his passage money, which was refused, and 
then filed his libel against the vessel and owners: Held, that the contract was one of which 
a Court of Admiralty had cognizance ; that the conveyance of the libellant on the voyage 
was the object to be attained by the libellant, and the service to be performed by the master 
and owners ; that all the accompanying stipulations were incidental and subsidiary to that 
main purpose, and had nothing to do in determining the nature or character of the contract, 
or the question of jurisdiction ; that the contract was an entirety, and could not be severed, 
and the failure to comply with any part of it went to thé whole contract, and gave to the 
libellant his remedy either in admiralty or at common law; that it was not essential that 
the ship should have co.nmenced or entered upon its performance ; that the contract, as a 
maritime one, did not depend upon locality but upon its subject matter, and when entered 
into, bound the ship for the due performance of the service. 


Tue facts of this case sufficiently appear in the opinion of the court. 


; Daniel Lord, B. F. Butler, and William A. Butler,, for the appel- 
ants. 
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F. B. Cutting, C. B. Moore, and R. Goodman, for the respondent. 


Netson, J.—This is an appeal from the decree of the District 
Court for this district. 

The libel was filed against the ship Pacific, her tackle, &c., lying 
in this port, and against the owners and master, fora breach of a 
passenger contract. The vessel was bound on a distant voyage, 
round Cape Horn to California, and it was agreed to take the libel- 
lant as a cabin passenger, together with his luggage; the fare to be 
$300 ; and that this class of passengers might have all the accommo- 
dations desirable for so long and tedious a voyage, and sufficient 
space for exercise and air, not more than fifty cabin passengers were 
to be received on board, and that by reason thereof the passage mo- 
ney was raised to three hundred dollars instead of two hundred and 
fifty, the usual charge ; that state-rooms between decks were to be 
fitted up, making separate apartments for two passengers each; the 
rooms were to be arranged on each side of the vessel, leaving a free 
passage way between, for ventilation and exercise, disencumbered 
with freight, the vessel to sail on or about the 5th January, 1849. 

The passage money was paid on the second of that monta. 

The libellant, who was a resident of Massachusetts, prepared him- 
self at considerable expense for the voyage, and came to the city of 
New-York at the time appointed for the departure of the vessel, for 
the purpose of embarking on board and starting on the voyage, when 
he found that the state-rooms instead of being fitted up as agreed for 
the accommodation and health of the passengers, no space for venti- 
lation or exercise had been left between them, in consequence of the 
increased number that had been constructed, and that seventy cabin 
passengers had been engaged for the voyage, and were to be taken 
on board, reducing the price as to many of them to two hundred and 
seventy-five dollars each, by reason whereof the vessel was over- 
crowded with passengers and cargo, and rendered incommodious 
and dangerous to health. 

The libellant on ascertaining these facts refused to embark, and 
demanded a return of his passage money, which was refused. 

To this libel the claimants filed a demurrer, on the ground that 
the contract as set forth, was not one of which a court of admiralty 
can take cognizance. 

The court below overruled the demurrer, and decreed in favor of 
the libellant. 

In the case of the ship Aberfoile, which came before this court on 
appeal from the decree of the district court, decided in 1848, we held 
that ships engaged in carrying passengers on the high seas for hire, 
stood on the same footing of responsibility, according to maritime law, 
as those engaged in carrying merchandize, the passage money being 
the equivalent for the freight, and that therefore on a breach of the 
passenger’s contract, and damage resulting, the ship as well as the 
owners was bound to respond, and that all the reasons in the maritime 
law for charging the ship in case of a breach of the contract of af- 
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freightment of goods and merchandize, applied with equal force in the 
case of the passenger ship, and that the one was as much the appro- 
priate subject of admiralty jurisdiction as the other. 

We abide by that decision, as we have seen nothing since to lead 
us to change or modify it. That was the case of an emigrant ship 
f:om Liverpool to New-York. The breach of the contract occurred 
in the course of the passage, the passengers having been kept for 
many days on short allowance of bread and water, the master having 
omitted, intentionally or otherwise, to lay in a proper supply of 
stores. 

We thought the ship chargeable upon established principles, the 
contract being a maritime contract, to be performed on the high 
seas, and that the passenger was entitled to the remedy against her 
the same as the owners of the cargo in case of a breach of the con- 
tract of affreightment. 

In the one case the ship is bound to carry the goods safe to the 
destined port, according to contract for the freight; in the other, 
the passenger and his luggage for the passage money. 

The case before us is supposed to be distinguished from the 
one referred to, and from the principle upon which it is based, on 
the ground, | 

1st. That admitting the contract for the passage in the ship for 
the voyage round Cape Horn to California to be a maritime con- 
tract, and the subject of admiralty jurisdiction, the voyage was nut 
broken up by the master, but was actually performed, and that it 
was the fault or neglect of the passenger that the contract was not 
carried into effect, and that the conditions and stipulations in respect 
to the ship’s accommodations for the voyage, for the breach of which 
he complains, and which constituted the foundation of the libel, were 
not in themselves the subject of a maritime contract, but related to 
the fitting up of the ship, and to the limitation of the number of the 
passengers for convenience and health, all of which were to be per- 
formed before the departure of the vessel on her voyage and prepa- 
ratory thereto, and these stipulations were not for maritime service, 
nor the compensation therefor compensation for maritime service, 
but were services and duties'preliminary to the voyage. 

2d. That at the time of filing the libel, no cause of action had ari- 
sen upon the contract, and especially none of admiralty cogmizance. 
That to give jurisdiction over a contract and subject the ship, the 

arties must have entered upon the performance, and a breach occur 
in the course of the performance. That if nothing is done at sea un- 
der it, jurisdiction cannot attach. 

1. The first ground of objection is founded upon a course of rea- 
soning which we think cannot be maintained. It assumes that the 
contract is severable, and that parts of it may properly be the sub- 
ject of admiralty cognizance, being for maritime service, and parts 
of it not, being for services that relate to subjects not maritime in their 
nature or subject, and that if the cause of action arises from a breach 
of the latter stipulations, the remedy is in the common law courts; 
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if of the former, it may be in the admiralty ; assigning the jurisdic- 
tion to the different tribunals according to the nature of the stipula- 
tions of which a breach is charged. 

Now, the short and obvious answer to all this is, that the contract 
is an entirety, and that in order to ascertain whether it is the proper 
subject of admiralty jurisdiction, we must look to the whole and 
every part of it, the same as we must look tothe whole and every 

art of a contract when endeavoring to ascertain its legal import and 
effect. It must be wholly of admiralty cognizance, or else it is not at 
all within it. There cannot be a divided jurisdiction. 

The argument is also putin another form. Assuming the contract 
to be an entirety and not partible, and that it must be so viewed in 
endeavoring to ascertain its nature and character with reference to 
the jurisdiction to be exercised, that then it must appear that all its 
material and substantial parts going to make up the essence of the 
contract must be maritime in their character and object, and for the 
verformance of maritime services, and that inasmuch as the material 
parts of the contract in this case are not of that description, but re- 
late to other subjects, such as the fitting up of the ship and limitation 
of the number of passengers, it cannot be regarded as the subject of 
admiralty cognizance. 

No doubt if this analysis and interpretation of the contract could be 
maintained that the proposition supposes, the conclusion would be a 
sound one. 

The difficulty lies in that part of the argument. The contract is 
for the conveyance of the libellant as passenger, with his luggage, in 
the respondent’s ship, for a single voyage from New-York around 
Cape Horn to San Francisco. The compensation paid was for the - 
conveyance upon that voyage; that was the object to be attained by 
the libellant, and the service to be performed by the master and 
owners; and all the accompanying stipulations were incidental and 
subsidiary to the main purpose. 

They were regulations for the comfort and health of the passenger 
on the voyage, to be found more or less in all contracts of this descrip- 
tion, which have nothing to do in determining their nature or charac- 
ter, or with the question of jurisdiction, no more than the stipulations 
for a proper supply of bread and water during the voyage had in the 
case of the ship Aberfoile, or than those for stowage and dunnage of 
the cargo in a contract for aftreightment of merchandize. 

The circumstance that the breach of the contract relied on, con 
sisted only in the omission to comply with these particular stipula- 
tions is supposed to bear upon the question of jurisdiction, as if they 
were the support of a maritime contract. But, as the contract is an 
entirety, the failure to comply with any part of it, went to the 
whole, and gave to the libellant such remedy as the nature and cha- 
racter of it entitled him to, whether of admiralty or common law cog- 
nizance. He was not bound to accept a part, or a tender of part, 
performance, but had a right to demand a strict compliance with 
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every part, and in case of refusal, to consider the contract as bro- 
ken, and resort to the proper tribunal for redress. 

2. The second ground of objection we consider equally untenable 
as the first. 

It assumes that in order to give jurisdiction to the admiralty court 
in rem, even in the case of a contract maritime in its nature and sub- 

ject, and therefore of peculiar admiralty cognizance, it is essential 
that the ship should have entered upon the performance, and that 
the breach should have occurred in the course of the voyage ; that if 
she refuses to receive the cargo on board when ready at her sides to 
be delivered, or the passenger with luggage ready to embark, the ship 
is not bound, and the party aggrieved must look exclusively to the 
master or owner. 

No authority has been referred to in support of this distinction, nor 
have we been able in our researches to find any ; and it seems to us 
* to be unsustained by principle, or by any of the analogies of the law 
in respect to the obligation and enforcement of contracts. 

Maritime contracts do not depend upon localities, but upon the 
subject matters an the nature of the services to be performed ; and 
when entered into for the conveyance of goods or persons in a par- 
ticular ship, bind the ship for the due performance of the service. 

The ship itself in specie is considered as pledged for the perform- 
ance, and this whether the vessel be in the immediate employment of 
the owner, or be let by a charter party to a hirer who is to have the 

whole control of her. 

The obligation results directly from the contract, and not from the 
performance, which is simply in fulfilment and discharge of it. The 

‘owner is bound as soon as he or the master settles the terms upon 
which the ship is to enter upon the service, and it is difficult to per- 
ceive why the liability of the latter should be postponed till the incep- 
tion of performance, or the reason for distinguishing as to the time 
when the liability of the one or the other shall attach. 

The distinction cannot depend upon the character of the damages 
resulting to the shipper or passenger from the breach of the contract 
at the ship’s side, for these may be quite as serious and prejudicial as 
if it had occurred in the course of the voyage. 

In the case before us the libellant had paid the three hundred dol- 
lars passage money, and had made all his preparations for a-settle- 
ment in a distant country, doubtless at a considerable additional ex- 

nse. 

That the vessel should be bound to enter upon the performance of 
the contract at the port of shipment, would seem to be as important 
and as material to the security of the shipper or passenger, as at any 
period of time after the voyage had commenced. 

A distinction was taken upon the argument, between a maritime 
contract and a maritime cause of action, and that in a proceeding ex 
contractu in the admiralty, both must concur to give jurisdiction, and 
that admitting the contract in this case to be maritime in its charac- 
ter and object, unless it bound the ship, no cause of action in rem ex- 
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isted. This is no doubt correct, and the whole question turns upon 
the point whether the ship was bound to the performance——We 
think it was. 

The case was likened on the argument to the case of a contract 
with material-men, and for repairs, and it was asked, if the owner 
should refuse to permit the repairs, whether the ship would be liable. 
We suppose not, for the reason the liability of a vessel in this class of 
cases arises from the repairs having been made, or the supplies actu- 
ally furnished, and not in favor of those who have contracted for 
them, short of actual repairs or supplies. The parties must look to 
masters or owners for any damages in case of a breach, as no lien at- 
taches to the ship within the terms of the rule. 

Upon the whole, we are satisfied the decree of the court below is 
well founded upon the principles of maritime law, and is within the 
doctrine of the case already determined by the court, and that it 
should be affirmed. 














N. D. Superior Court. 
Before DUER, MASON, and CAMPBELL, Justices. 


Dorr AND OTHERS Vv. THE New Jersey Steam Navication Com- 
paNny.—September Term, 1850. 


COMMON CARRIERS-——-CONTRACT. 


A common carrier may, by an express contract, limit o* restrict his common law liability, as an 
insurer, for the safe transportation and delivery of goods entrusted to him. 


Tue plaintiffs were merchants in New-York. The defendants were 
common carriers between New-York and Stonington. 

The plaintiffs shipped on board the steamer “ Lexington,” (be- 
longing to and used by the defendants on their route between this 
city and Stonington,) two cases of merchandize, on the 13th Jan., 1840, 
to be carried to the latter place. The steamer was consumed by fire 
on her passage, and the merchandize was thereby destroyed. 

The declaration alleged that the defendants, before and at the 
time of the delivery of the goods, merchandize and chattels to them, 
were and from thence hitherto have been and still are common car- 
riers of goods, merchandize and cbattels for hire, to wit, from the 
city of New-York, in the state of New-York, to Stonington, in the 
state of Connecticut, to wit, at the city and county of New-York afore- 
said: That the said plaintiffs, whilst the said defendants were such 
common carriers as aforesaid, to wit, &c., on, &c., at the city of 
New-York, to wit, &c., caused to be delivered to the said defendants. 
being such common carriers as aforesaid, and the said defendants 
then and there accepted and received of and from the said plaintiffs, 
two certain cases, containing divers goods, merchandize and chattels, 
to wit, (setting them forth,) of great value, to wit, of the value of 

VOL. VIII. 45 
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thirty-five hundred dollars, to be safely and securely carried and 
conveyed by the said defendants, from the city of New-York afore- 
said to Stonington aforesaid, and there, to wit, at Stonington afore- 
said, safely and securely to be delivered for the said plaintiffs, to 

railroad agent, or assigns, for certain reasonable re- 
ward to the said defendants in that behalf. Yet the said defendants, 
not regarding their duty as such common carriers as aforesaid, did 
not, nor would safely or securely carry or convey the said two cases 
and their contents aforesaid, from New-York aforesaid to Stonington 
aforesaid, nor there, to wit, at Stonington aforesaid, safely or securely 
deliver the same fér the said plaintiffs, to railroad agent, 
or assigns aforesaid, or to any other person or persons, but on the 
contrary thereof, they, the said defendants, so being such common 
carriers as aforesaid, so carelessly and negligently behaved and con- 
ducted themselves in the premises, that by and through the negli- 
gence, carelessness, misconduct and default of the said defendants 
in the premises, the said two cases and their contents aforesaid, being 
of the value aforesaid, afterwards, to wit, &c., became and were 
wholly lost to the plaintiffs, to wit, &c. 

There were two other counts, in which it was alleged that the 
goods, merchandize, &c., were to be conveyed by a certain steam- 
boat or vessel called the Lexington, &c., &c. 

The defendants pleaded :— 

First. The general issue. 

Second. That the said cases containing goods, wares and merchan- 
dize in the said declaration, and the several counts thereof men- 
tioned, were the same as, and ‘neither more nor other than the two 
certain cases mentioned and set forth in the certain bill of lading or 
contract of transportation hereinafter set forth, and that said cases 
were delivered by the said plaintiffs to and were received by the said 
defendants, and on board the said steamboat called the ‘* Lexington,” 
in said declaration mentioned, at the time when, &c., under and in 
pursuance of a special contract then and there in writing entered into, 
by and between the said plaintiffs and the said defendants for the 
transportation of the same from the city of New-York to the town of 
Stonington, in the state of Connecticut, and upon no other contract, 
undertaking, trust or responsibility than is contained in said special 
written contract, which was and is in the words and figures follow- 
ing, that is to say: 

“New-Jersey Steam Navigation Company received of S. & 
F. Dorr & Co., on board the steamer ‘“ Lexington,” Child, master, 
two cases for E. Baker & Co., Boston, marked and numbered as in 
the margin, to be transported to Stonington, and there to be delivered 
to Rail Road Agent or Assigns, danger of fire, water, breakage, 
leakage, and all other accidents excepted, and no package whatever, 
if lost, injured, or stolen, to be deemed of greater value than two 
hundred dollars. Freight as customary with the steamers on this 
line. 

‘*N. B.—The Company are to be held responsible for ordinary 
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care and diligence only in the transportation of mercharidize and other 
property shipped or put on board the boats of this line. 

‘Dated at New-York, the Jan. 13, 1840. 

“Contents unknown. George Child, Master.” 

That while the said cases, in said contract mentioned, were well 
and properly stowed on board of said steamboat, and being carried 
and conveyed in pursuance of said contract, to wit, at the time when, 
&c., and without any carelessness, negligence, miscenduct or defau!t 
of the said defendants, or of any officer or officers, servant or ser- 
vants, agent or agents of the said defendants, and without any unsea- 
worthiness, imperfections, insufficiency or defect of said steamboat, 
or of the engine, furnaces, boilers, machinery, furniture, rigging or 
equipments of said steamboat, or any of them, but by mere casualty 
and accident, the said steamboat took fire, and was consumed with 
its cargo and lading, including the said cases; and thereby and by 
means of such mere accident and casualty of fire only, and not from 
any carelessness, negligence, misconduct or default of said defend- 
ants, or any agent or agents of theirs, and not from any careless, ne- 
gligent or improper stowage of said cases, and not from any unsea- 
worthiness, imperfection, insufficiency or defect of said steamboat, or 
of the engine, furnaces, boilers, machinery, furniture, rigging or equip- 
ments of said steamboat, the said cases being destroyed and consum- 
ed in said fire, were not delivered by the said defendants at Stoning- 
ton aforesaid, and were lost to the said plaintiffs. 

Verification. 

The plaintiffs demurred to the second plea, assigning as grounds 
of demurrer, 

First. That the said last-mentioned plea amounts to the general 
issue. 

Second. That the said plea sets forth as a ground of defence, and 
in bar of the plaintiffs’ action, that the said cases, goods, wares and 
merchandize, in the declaration mentioned, were received by the 
said defendants on board their steamboat Lexington under a special 
written contract. (The contract before set forth.) 

Whereas, such special written contract, if any such was made, the 
defendants being such common carriers, and having received said 
cases, goods, wares and merchandize, as such common carriers afore- 
said, does not qualify or restrict the liability of the defendants as 
common carriers in any respect whatever. 

Third. That it is averred in said plea, that the said cases, goods, 
wares and merchandize were received by the said defendants under 
a special written contract, to wit: the written contract last above- 
mentioned, and that the said cases, goods, wares and merchandize, 
while so on board the defendants’ said steamboat, were lost by acci- 
dental fire, without the negligence of the defendants ; whereas, the 
said written contract, if any such was made, the defendants being 
such common carriers, and having received such cases, goods, wares 
and merchandize, as such common carriers, does not qualify or re- 
strict the liability of the defendants as common carriers, nor render 
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such loss by accidental fire an excuse to said defendants for not 
safely carrying and delivering said cases, goods, wares and_mer- 
chandize. 

Fourth. That it is averred in said plea, that the said cases, goods, 
wares and merchandize were received by the said defendants under 
a special written contract, to wit: the written contract last above- 
mentioned, and that the said cases, goods, wares and merchandize, 
while so on board the defendants’ said steamboat, were lost by acci- 
dental fire, without the negligence of the defendants, whereas the 
cause of the loss set forth in said plea, to wit: accidental fire, is itself 
an act of negligence and carelessness, for which the defendants are 
in law responsible to the plaintiffs. 

‘inder in demurrer. 


B. D. Silliman, in support of the demurrer, made and argued the 
following points : 

I. That the law is settled, in this State, that a common carrier can- 
not shelter himself from his liability as such by notice, nor even by 
special contract. 

If. That common carriers are liable for all losses and injuries to 
property, committed to their care, arising from any causes except— 
1. The act of God, or, 2. The public enemy. (2 Kent’s Com. p. 597, 
602; Story on Bailments; Coggs v. Barnard, 2 Ld. Raym. 918; 
Hollister v. Nowlen, 19 Wend. 234.) 

IIf. That this was held to be the settled law from the earliest period, 
down to the case of Nicholson v..Willan, (5 Easts’ R. 507,) A. D., 
1804, when notice by the carrier limiting his liability was held valid. 
A great mass of cases followed unsettling the common law rule in 
England. They are fully cited and reviewed in Hollister v. Nowlen, 
19 Wend. 234; Cole v. Goodwin, Id. 251. 

IV. That in the confusion which resulted from disregarding the 
common law, the English courts early perceived that the only proper 
qualification would have been to permit the carrier by notice, brought 
home to the customers to require for the transportation of the goods, 
a price proportioned to their value. (Leeson v. Holt. 1 Starkie, 187; 
Beck v. Evans, 16 East. 244; Riley v. Horne, 5 Bing. 217.3; Jones’ 
Bail. 105; 4 Bing. 218.) 

V. That the evils which resulted in England by departing from 
the common law rule, were so great, that the courts expressed strong 
regret that the innovation had been tolerated, and invoked the action 
of Parliament to restore the original rule. (Bell’s Commentaries, p. 
1,474; Maving v. Tod, 1 Starkie,79; Smith v. Horne, 8 Taunt. 
144; Down v. Fromont, 4Camp.40; Duff v. Budd, 3 Brod. & Bing.) 

VI. That the doctrine of notice was put an end to by act of Parlia- 
ment, and the common law rule substantially restored, in 1830. 
(Statute 1 Wm. IV., c. 68.) 

VII. That in some of the U. States, notices have not been permitted 
to affect the carrier’s liability, (Jones v. Voorhees, 10 Ohio, 145,) and 
wh_re notice had been admitted, its expediency and policy have been 
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subsequently questioned by the courts. (Eagle v. White, 6 Wharton, 
516; Barney v. Prentiss, 4 Harr. & Johns. 317.) 

VIII. That in the State of New-York, the common law liability, of 
the carrier, is unchanged; he cannot screen himself from it by no- 
tice, whether brought home to the customer or not, nor even by special 
agreement and contract. (2 Kent’s Com. 608; Story on Bailments, 
p- 354, sec. 554, note ; Hollister v. Nowlen, 19 Wend. 234; Cole.v. 
Goodwin, Id. 251; Camden Co. v. Belknap, 21 Wend. 354; Clark v. 
Faxton, Id. 153; Gould v. Hill, 2 Hill, 623; Alexander v. Green, 3 
Hill, 1; 8. C. Court of Errors, 7 Hill, 533 ; Jones v. Voorhees, 10 Ohio, 
145. Powell v. Myers, 26 Wend. 594.) 

IX. That every thing is negligence in a common carrier which the 
law does not excuse. (Dale v. Hall, 1 Wilson, 282; Batson v. Do- 
novan, 4 Barn. and Adolp. 21; McArthur v. Sears, 21 Wend. 190; 
Williams v. Grant, 1 Coan. R. 487.) 

That the law holds the common carrier liable for loss by fire, and 
does not excuse him because thé fire was the result of accident. 
(Forward v. Pittard, 1 Term R. 281; Hyde v. Trent. Navig. Co.,5 
Term R. 389; Garside v. Trent. Nav. Co. 4 Term R. 581; Story on 
Bailments, sec. 507, 511; Gould v. Hill, 2 Hill R. 623.) 

X. The common carrier cannot stipulate against his own negli- 
gence. 
~ XL. The law of this State is settled that the carrier cannot protect 
himself even by special mutual contract from his common law liabi- 
lity, but even admitting, for sake of argument, that he might do so, 
still the bill of lading in this case set forth in the plea is not such a 
contract. It is at most a receipt for the goods with notice incorpo- 
rated therein that the carrier denies the liability which the law im- 
poses on him. Itis no higher evidence of the contract than were the 
notices of stage proprietors brought home to the knowledge of their 
passengers. (Beekman v. House,5 Rawle, 179; Clark v. Gray, 6 
East. 564; Broome’s Legal Maxims, 308 ; Chitty on Contracts, 657 ; 
5 Denio, 443; 4 Id. 349; 2 Kent’s Com. 607, note c.) 

XII. The interests of commerce, and especially of the people of 
this State, who transact so large an amount of business with common 
carriers, require that the liability established by the common law be 
not impaired. 


W. M. Evarts, contra, relied on the following points : 

I. The plea sets up that the plaintiffs’ goods were received by de- 
fendants for transportation, (they being common carriers from New- 
York to Stonington, by water,) under a special contract set forth in 
the plea; that by such contract, their liabilities as common carriers 
were restricted by the exception of certain casualties from their re- 
sponsibilities as insurers, and that the loss of the plaintiffs’ goods oc- 
curred by one of the excepted casualties, and without the fault or 
negligence of the defendants. The demurrer raises the question 
whether such a restriction of their liabilities may be legally made 
by such common carriers as the defendants. 
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II. A common carrier cannot, in general, refuse to carry for rea- 
sonable hire, and in the line of his business, and insist upon a limita- 
tion of his legal iiabilities before he will do so. Such refusal subjects 
him to an action. 

III. But if the bailor, rather than insist upon his legal rights and 
remedies against the common carrier as such, choose to make a spe- 
cial contract with him for the transportation of his goods upon a re- 
stricted liability, the relation pro hdc vice of bailor and private carrier 
for hire according to, and by force of the special contract, arises be- 
between them. 

IV. Such a contract is valid and will be upheld. The repudiation 
of it by the bailor, after gaining the object of his assent, would be a 
clear fraud upon the common carrier. 

V. The exceptions of dangers of the seas and of navigation has 
always been sustained in favor of carriers by water. That of fire is 
of similar character, their liability for loss by this cause being strictly 
in the nature of insurance, and having no connection with their spe- 
cific employment as carriers. 

VI. The nature of the employment at the present day, as much 
exposes the common carrier to fraud from the bailor as the. reverse, 
and public policy is as much concerned to protect the carrier in his 
service, as the bailor in his property. 

VII. Neither public nor private necessity or convenience requires 
that common carriers, on the one hand, should be compelled to be in- 
surers against fire, unless the bailor insists upon it; nor that the ‘ 
bailor, on the other hand, should be obliged to pay rates of carriage 
which include compensation for insurance, unless he choose so to do. 
To legally incapacitate the parties from separating by mutual contract 
the service of transportation and the responsibility of insurance, in- 
volves this absurdity. 

The counsel referred to the following authorities: Wyld v. Pick- 
ford, 8 Mees & Welsb. 442; Hollister v. Nowlen, 19 Wend. 234; Cole 
v. Goodwin, Id. 251; Orange Co. Bank v. Brown, 9 Wend. 85; N. 
J.St. Nav. Co. v. Merchants’ Bank, 6 How. 344; Gould v. Hill, 2 
Hill, 623; Wells v. The St. Nav. Co. 2 Comstock, 204. 











By the Court. Campseutt, J.—The question presented for our 
consideration is, whether common carriers can by special contract re- 
strict their liabilities for losses which occur otherwise than by the act 
of God or the public enemies. If the point was now for the first 
time raised, we should have considered it, if not entirely frge from 
difficulty, at least as not leaving much room for doubt as to the cor- 
rectness of the conclusion at which we have arrived. The judgment 
of a majority of the late Supreme Court, pronounced in the case of 
Gould v. Hill, (2 Hill’s Rep. 623,) was cited and urged on the part of 
the plaintiffs as settling the law in this State, that a common carrier 
cannot by special contract limit his liability. Though the court was 
divided in opinion, the cause does not seem to have been carried to 
the court for the correction of errors, and we are not, therefore, aware 
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what would have been the decision of the court of last resort. But 
the clear convictions of all of us that the case of Gould v. Hill, was 
not correctly decided, supported as we are by the Supreme Court of 
the United States, (Merchants’ Bank v. New Jersey Steam Navigation 
Company, 6 Howard, 344,) and the great importance of the question 
to a commercial people, especially the importance of uniformity be- 
tween the courts of the State and the Union, in the rules of law regu- 
lating commercial transactions, compel us respectfully to dissent from 
the judgment in that case. 

We entirely concur in the conclusions at which that court arrived 
in the cases of Hollister v. Nowlen, and Cole v. Goodwin, 19 Wend. 
234 and 251, that stage-coach proprietors, as common carrriers, are 
answerable for the luggage of passengers, that they are regarded as 
insurers, and cannot restrict their common law liability by a general 
notice that the luggage of passengers is at the risk of the owners. 
The power of a common carrier to restrict his liability by a general 
notice, whether brought home or not to the knowledge of the owner 
of the property, is discussed at great length and with distinguished 
ability and learning by Justices Bronson and Cowen in those cases. 

In the former case, that of Hollister v. Nowlen, Mr. Justice Bron- 
son, referring to the opinion of Lord Ellenborough, in Nicholson -v. 
Willan, 5 East. 507, says, ‘* Although this mode of reasoning is not 
the most conclusive, I shall not deny that the carrier may by express 
contract restrict his liability, for though the point has never been ex- 
pressly adjudged, it has often been assumed as good law,” citing 
Aleyn 93; 4 Co. 84, note to Southcote’s case; 4 Burr. 2301, per 
Yates, J.; 1 Vent. 190, 238; Peake N. P. Cases, 150 ; 2 Taunton, 
271; 1 Starkie R. 186. In the case of Nicholson v. Willan, Lord 
Ellenborough says, ‘‘ But considering the length of time during which 
and the extent and universality in which the practice of making such 
special acceptances of goods for carriage by land and water has now 
prevailed in this kingdom, under the observation and with the allow- 
ance of courts of justice, and with the sanction also and countenance 
of the legislature itself, which is known to have rejected a bill brought 
in forthe purpose of narrowing the carrier's responsibility in certain 
cases, on the grounds of such a measure being unnecessary, inas- 
much as the carriers were deemed fully competent to limit their own 
responsibility in all cases by special contract, considering also that 
there is no case to be met with in the books, in which the right of a 
carrier thus to limit by special contract his own responsibility, has 
ever been, by express decision, denied,” &c. So it was also said 
by Lord Ellenborough, in Kerr v. Willan, 2 Starkie, 53, “ The hard- 
ship of the case cannot alter the liability of the party. By the com- 
mon law the carrier is responsible for the loss of the goods, unless he 
enter into a special contract by which he limits that responsibility.” 
And in the same case, on a motion for a new trial, the court say, 
“No doubt the rule of law might be superseded in the particular 
case by special contract, since modus et conventio vincunt legem,” so in 
1 Beil’s Commentaries, 5 Ed. 472, the author remarks, ‘‘ It seems 
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to admit of no doubt that as matter of contract, carriers, innkeepers, 
stablers and others, may, with the consent of those who employ 
them, undertake only certain risks and responsibilities.” In the case 
of The Merchants’ Bank v. New Jersey Steam Navigation Company, 6 
Howard, Mr. Justice Nelson says, “‘As the extraordinary duties 
annexed to his employment concern only in the particular instance 
the parties to the transaction involving simply rights of property, the 
safe custody and delivery of the goods, we are unable to perceive 
any well-founded objection to the restriction, or any stronger reasons 
forbidding it, than exist in the case of any other insurer of goods, to 
which his obligation is analogous, and which depends altogether up- 
on the contract between the parties.” And Justice Daniel, in the 
same case, remarks, ‘‘ But a carrier may, in a given case, be ex- 
empted from liability for loss without fraud, by express agreement 
with the person for whom he undertakes, for I cannot well imagine a 
principle creating a disability in a particular class of persons to enter 
into a contract fraught with no criminal or immoral element, a disa- 
bility, indeed, extending injuriously to others who might find it ma- 
terially beneficial to make a contract with them.” In Gordon and 
Walker v. Little, 8 Sargent and Rawle, 533, where the suit was 
against the defendant as a common carrier, and where there was an 
exception in the bill of lading of the dangers of the river, &c., Chief 
Justice Tilghman says, “ If the case had rested solely on the written 
contract, there would have been much to say in favor of the decision 
of the court, because, be the common law what it may, the parties 
have a right to alter or modify it by special contract, and when they 
have done so the question is, what is the construction of the contract ?” 
In the decision of the case of Gould v. Hill, Mr. Justice Cowen refers 
to his opinion in the case of Cole v. Goodwin, as containing his reasons 
for that decision, reaffirming the position that there is no difference 
between a special acceptance or special contract, and a notice 
brought home to the owner of the goods, except in the evidence 
by which the responsibility of the parties is shown. This po- 
sition was denied by the Supreme Court of the United States, in 
the case of New Jersey Navigation Company v. Merchants’ Bank, and 
also by Mr. Justice Bronson in the case of Hollister v. Nowlen, where 
he says, * But conceding that there may be a special contract for a 
restricted liability, such a contract-cannot, I think, be inferred from a 
general notice brought home to the employer. The argument is, that 
where a party delivers goods to be carried after seeing a notice that 
the carrier intends to limit his responsibility, his assent to the terms of 
the notice may be implied. But this argument entirely overlooks a 
very important consideration.. Notwithstanding the notice, the owner 
has a right to insist that the carrier shall receive the goods subject to 
all the responsibilities incident to his employment. If the delivery 
of goods under such circumstances authorizes an implication of any 
kind, the presumption is as strong, to say the least, that the owner in- 
tended to insist on his legal rights as it is that he was willing to yield 
to the wishes of the carrier.” It is said that there may be an implied 
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special contract, where the carrier’s notice is brought home to the 
bailor, and the assent of the latter can be presumed. That there is 
is an express special contract, where the contents of the notice are 
reduced to the form of a contract and the express assent of the owner 
of the goods is given. While the courts of England have recognized 
the former, and have given to it force in favor of the carrier, the 
courts of this State have rejected it. But the power and right of a 
carrier to limit his liability by an express special contract, as before 
mentioned, has been denied only in the case of Goold v. Hill. A 
common carrier has, in truth, two distinct liabilities—the one for losses 
by accident or mistake, where he is liable by the custom of the realm 
or the common law as an insurer—the other, for losses by default or 
negligence, where he is answerable as an ordinary bailee. It would 
certainly seem but reasonable that he might by express special con- 
tract restrict his liability as insurer, that he might protect himself 
against misfortune, even though public policy should require that he 
should not be permitted to stipulate for impunity where the loss oc- 
curs from his own default or neglect of duty. Such we understand 
to be the doctrine laid down in the case of the New Jersey Transpor- 
tation Company v. Merchants’ Bank, in 6 Howard, aud such we con- 
sider to be the law in the present case. The right and the power to 
make such contracts is for the benefit of all parties. The owner of 
the goods may prefer to select his own insurer. He may have con- 
fidence in the integrity and good faith of the carrier, and that his 
property will not be lost through default or neglect, when he knows 
that in case of its destruction by fire, or other calamity, the carrier 
will be unable to respond for the loss. If no contract can be made, 
he must pay the carrier for his risk as insurer, and he must also pa 
a premium to others for his protection against the same loss for whith 
the carrier stands responsible. It may be remarked, that the act of 
1 William IV., c. 68, passed in 1830, while it declares that no public 
notice or declaration shall be construed to limit or in anywise affect 
the liability at common law of common carriers, with a single excep- 
tion, also provides that nothing in this act “ shall extend or be con- 
strued to annul or in anywise affect any special contract between 
such common carrier and any other parties for the conveyance of 
goods and merchandize.” If the courts of England had departed 
from the old rule of the common law by giving effect to notices, the 
statute has restored the rule, and in doing so expressly recognizes the 
power to make special contracts. 

The necessity of allowing carriers upon the seas to make special 
contracts with the owners of property committed to their care, was 
early seen and recognized, and exceptions in bills of lading, restrict- 
ing the carrier’s liability, have from time to time been added. The 
same necessity exists as to the domestic commerce in this vast coun- 
try of ours, where the internal trade is so extensive, ra as it 
does over the greater part of a continent; traversing rivers in length 
equal to the distance across the Atlantic ; stretching out over large 
inland seas; where the amount of property annually carried has 
VoL. VIII. 6 

















THE NEW-YORK LEGAL OBSERVER. 





In Exchequer.—Rowe v. Ross. 


swollen up to hundreds upon hundreds of millions of dollars; where 
there exist extensive lines of transportation extending through diffe- 
rent States, and controlled in different parts by the several owners, 
and where insurance companies are organized for the protection of 
the owners of the property thus transported. ' 

It will at once be seen how important it is that the law which regu- 
lates the duties and liabilities of those who are the owners and the 
carriers of this property, should be uniform throughout all the States. 
And when once an important question like the present is settled by 
the Supreme Court of the United States, there should be a uniformity 
as far as practicable. In the present case, if we were to follow the 
ruling in the case of Goold v. Hill, we should do so with the full 
knowledge that if the case, upon the same pleadings, was in the other 
end of the Hall, the judgment would be in favor of the defendants. 
It is not necessary to discuss the question whether a bill of lading is 
evidence of a special contract, or when accepted by the owner, 
forms such special contract. It has been so held ; but the pleadings 
in this case admit that it does constitute a special contract. 

We are all of opinion that a common carrier may, by an express 
special contract, limit or restrict his common law liability as an in- 
1g for the safe transportation and delivery of goods entiusted to 

im. 

The judgment must be for the defendants on the demurrer, but 
with liberty to the plaintiff, on payment.of costs, to withdraw the de- 
murrer, and take issue or reply any new matter. 





a 





SELECTIONS FROM RECENT ENGLISH DECISIONS. 
In the Exchequer. 
Before a Full Bench. 


Lowe v. Ross. 


ACTION FOR USE AND OCCUPATION-——-ENTRY BY LESSEE-—-NEW TRIAL. 


A lessor cannot bring an action for use and occupation against the lessee unless the lessee has 
entered in pursuance of the lease, and it makes no difference whether the lease be to com- 
mence at once or in future. 


Tuts was an action for use and occupation, tried before Maule, J., 
at Kingston, at the last Spring Assizes. There was a verdict for the 
plaintiff for £22 10s., with liberty for the defendant to move to enter 
anonsuit. A rule nisi was subsequently obtained, against which 


Dowdeswell, (M. Chambers, Q. C., with him,) now showed cause. 
This rule must be discharged. The question is, whether an action - 
for use and occupation can be brought against a lessee before entry. 
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Parke, B.—It is clear that where there has not been an entry, an 
action for use and occupation cannot be maintained. The only ques- 
tion in our minds is, whether there has been an entry. 

Dowdeswell—There was no entry. The defendant entered the 
house on a Sunday, and the plaintiff’s family and a lodger were then 
in the house. He went there to see the house, and not for the pur- 
pose of taking possession. The entry was by special license, and in 
fact amounted to no entry. 

A.pErson, B.—The judge treated this as no entry. There does 
not seem to have been an entry at all. 

Parke, B.—An action of debt on the covenant in a iease may lie 
before entry, but in order to maintain an action for use and occupa- 
tion there must be an entry. Here the entry was by leave, and 
where the act is congeable, there is no entry. (Co. Lit. 246, b.) 


Shee, Serj., contra.—In this case there was an entry by the defen- 
dant. It comes more within the latter portion of the passage in Coke 
upon Lyttleton, ‘‘ but if the mulier cometh upon the ground of his own 
head, and cutteth down a tree, or diggeth the soil, or take any profit, 
these shall be interruptions; for rather than the bastard shall punish 
him in an action of trespass, the act shall amount in law to an entry, 
because he hath a right of entry.” Here also the defendant had a 
right of entry, and his entry must be considered an exercise of that 
right. There was on the 16th of August a complete contract, which 
would prevent the landlord from letting his house to anybody else. 
The defendant was tenant under that lease, and no action of trespass 
could be brought against him. There was no evidence of an invita- 
tion in this case, nor even of a permission. 

AtpEerson, B.—The question is for a reasonable man to say what 
is the effect of the act—whether from its nature it appears to be ad- 
verse. . 

Shee.—2dly. An actual entry is not necessary. A distinction has 
been made between a present and a future demise. (Piners v. Jud- 
son, 6 Bing. 206; Wolley v. Watling, 7 Car. & Payne, 60.) . 

Parke, B.—It is equally true as to a present as a future demise, 
that an entry is necessary. 

Shee.—Tindal, C. J., in the case of Smith v. Twoart, 3 Scott, N. R. 
372, has laid it down that an entry isnot necessary. The same doc- 
trine is also laid down in Neal v. Swind, 2 Cr. & Jer. 377. 

Piatt, B.—In that case there was clear possession ; the jury had 
found it. 

Parke, B.—It seems to me very odd this point should be started. 
I thought the point had been clearly settled. In order to occupy, a 
tenant must have possession of the land. Inthe meantime it is only 
an interesse termini. 

Bovill, on the same side.—The doctrine of interesse termini does 
not apply toa lease to commence at once. (Bellasis v. Burbury 1 
Lord Raym. 171; Williams v. Bosanquet,1 Br.& Bing. 3; Ryanv. 

Clerk, 13 Jur. 1000.) Entry is not necessary to vest a lease. 
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Parke, B.—I assume that in this case there was a valid lease, 
There remain, therefore, two questions to be considered: first, whe- 
ther there was an entry. That question was decided in the negative 
by the jury at the trial, andI do not see any reason to disturb their 
verdict in that particular. The second question is: there being no 
entry, can an action for use and occupation be maintained? I cer- 
tainly consider that point fully decided in the case of Edge v. Staj- 
ford, 1 C. & J. 391, where it was held that the action will not lie. 
That case was followed by How v. Kennet, 3 Ad. & E. 659. The 
rule is also very clearly laid down in How v. Bennet. In Nation v. 
Tozer, the same law is also laid down. Against these authorities 
thcre is only the dictum of Tindal, C.J. It is unnecessary for the 
decision of the case. These cases have clearly decided that there 
must be a holding or occupation, in order to support an action for use 
and occupation. It is not necessary in every case that the defendant 
should be tenant to the plaintiff, but he must have possession of the 
land either actual or constructive. The rule must therefore be dis- 
charged. 

Auperson, B., and Piatt, concurred. 


Rule discharged. 


Criminal Law, 
Crown CaASEs. 


CASES RESERVED FOR THE CONSIDERATION OF THE JUDGES. 
Reeina v. Hawks, 
LarcENy—EMBEZZLEMENT. 


If a servant receives from his master goods to se!l, and appropriates them to his own use, he is 
not guilty of embezzlement, but larceny. 


Tue prisoner was tried upon an indictment containing counts for lar- 
ceny and for embezzlement. The evidence was, that he had received 
goods from his master for the purpose of selling them, and had fraud- 
ulently appropriated them to his own use. The jury were directed 
to acquit the prisoner of larceny, and convict him of embezzlement ; 
but a case was reserved. 

E. W. Coz, for the prisoner. 

Patterson, J.—How can this be embezzlement ? 

Collier, contra, was thencalledupon. R.v. Murray, 1 Mov. & C. 
276, is certainly against a conviction; but there is an earlier case 
the other way; Ingham’s Cap. 2 Russ, 179; and R. v. Murray has 
been somewhat qualified by R.v. Masters, 1 Den. C. C. 332. 

Wipe, C. J.—The defendant did not receive these goods for and 
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on account of his master, for the purpose of being accountable to him 
for them, but from his master for the purpose of selling them and ac- 
counting for the proceeds. According to R. v. Murray, these cir- 
cumstances do not constitute the offence of embezzlement ; and that 
case is quite consistent with the other two which have been men- 
tioned. Conviction reversed. 








Review, 


VOL. V. BARBOUR’S REPORTS. 


Tats work is a continuation of the Reports of the Supreme Court of the 
State of New-York, and contains a selection of cases of interest to the pub- 
lic and the profession. 

The legislature of the State of New-York, in April, 1848, passed a law 
to protect the rights of females in respect to their real and personal estate. 

The second section of the act of the legislature is as follows :—“ The real 
and personal property, and the rents, issues and profits thereof, of any fe- 
male now married, shall not be subject to the disposal of her husband, but 
shall be her sole and separate property, as if she was asingle female; except 
so far as the same may be liable for the debts of her husband heretofore con- 
tracted.” 

A judicial construction of the above section of this statute, appears at 
page 474 of the volume before us, in the case of White v. White. 

This was a case of a married woman, who filed a complaint against her 
husband, the defendant, to restrain him from the management and control of 
the real estate of the wife, and from the receipt of the rents, issues and pro- 
fits of the same, which he claimed to do, and stating that the defendant had 
expelled the plaintiff from the house and premises, which belonged to her 
by descent from her father’s estate, and that such expulsion was done by 
force and violence; and that the defendant had refused to let the plaintiff 
return and live in the house or upon the premises; and accompanied with 
a refusal of the defendant to provide for her or her family. The parties 
were lawfully married in 1819, and there were still living, the issue of the 
marriage, six children. 

To this complaint the defendant interposed a demurrer, Ist. that the court 
nad no jurisdiction of the action, and no power to grant the relief demanded. 
2d. That the rights of the husband to this property became vested at the 
time of the marriage, or when the wife came into the possession of this real 
estate, which was in 1828, 

His Honor Judge Mason, of the Sixth Judicial District, heard this cause, 
and he, in giving his opinion on the case, came to the following conclusion : 

Ist. That the act of the legislature above mentioned is unconstitutional 
and void, so far as it relates to existing rights of property in married persons 
at the time the act was passed. 

2d. That the legislature cannot by any statute divest the vested rights of 
property legally acquired by any citizen of the State, and transfer them to 
another against the will of the owner. 

3d. That the contract of marriage is a civil contract, and that a husband, 
by marriage, as the law stood in 1828, in New- York, on the birth of an issue 
of that marriage, became a tenant by courtesy and was entitled to the pos- 
session of, and the rents, issues and profits of the wife’s real estate during 
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his natural life. And that it was not in the power of the New-York legisla. 
ture to pass a law to divest the husband of these rights thus acquired. 

4th. That the act of the legislature of New-York, so far as it went to de. 
stroy the vested rights of the husband as tenant by courtesy of the wife’s real 
estate, was repugnant to that provision of the constitution of the United 
States which prohibits a State from passing any law impairing the obliga- 
tion of contracts. 

Afier a very able and learned opinion of the judge, he ordered that the 
defendant should have judgment on the demurrer. 

There are many other very valuable cases in the volume before us. One 
will be found at page 613. 

Carroll v. The Farmers’ Loan and Trust Company, wherein the court held 
that the contract ‘n litigation was void for usury. 

This was a case where a company, upon an application made to it by a 
borrower for a loan, issued its certificate payable at a future time, and bear- 
ing an interest of six per cent., and took from the borrower an agreement 
to repay the amount of the certificate with interest at 7 per cent. 

We would also call the attention of the public and the profession to an- 
other work recently issued, which is a report of cases argued and deter- 
mined in the Court of Appeals of the State of New-York, by George F, 
Comstock, State Reporter, with notes and references by a member of the 
New-York bar. ; 

The case of Wells v. The Steam Navigation Company, found at page 204, 
is one of much interest to the commercial public, as showing what the lia- 
bility of tow-boats are on the Hudson River. 

The plaintiffs were owners of a canal boat engaged in transporting goods 
on the Hudson river, Eric, and Chemung canals, from New-York to Nor- 
wich, in the county of Chenango. 

The defendants were owners of the steamboat Sandusky, and undertook 
to tow the canal boat from New-York to Albany, and after the steamboat 
had left the pier at New-York, with the canal boat in charge, the canal boat 
struck against a pier in the upper part of the city, some three or four miles 
from the place of starting, and by the collision was stove and sunk, damag- 
ing the canal boat and cargo $10,675. The action was brought to recover 
this damage, and at the Circuit the plaintiff recovered this amount. The 
Circuii Judge held, that the owners of the steamboat were common carriers. 
But the Court of Appeals held that they were not common carriers, nor 
were they bailees of any description. 

That they were not carriers or bailees because the property is not deliver- 
ed to them, or placed within their exclusive custody or control. 

That the canal boat, for most purposes, remains in the exclusive care of 
the owners or servants of it. ‘ 

In this case a new trial was granted on the ground that the defendants 
had not been guilty of any want of care, skill o prudence, in the present: 
case, which evidence had been excluded at the trial by the Circuit Judge. 

This opinion appears to us to be in conflict with that of Alexander v. Green, 
7 Hill’s Rep. 533. The Court of Errors in that case, by vote of 17 to 1, 
decided that tow-boats were common czrriers, and that they could be made 
liable as such for the loss of canal boats held in towage on the Hudson river, 
although the master and owners of the canal boat, as well as the crew, might 
remain on board the canal boat during its towage. 

We will call the attention of the learned reader to a new edition of John- 
son’s Cases in the Supreme Court and Court of Errors of the State of New- 
York. This work was originally published by Mr. Johnson, the eminent 
reportér, of New-York, in three volumes. The cases were such as arose 
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in the State of New-York from and including the year 1799, to and includ- 
ing the year 1803. 

The first edition of this work was published as early as 1807. A new 
edition of this work has been published in 1819, by Messrs. Banks & Gould, 
with additional cases, with notes and references to the American and Eng- 
lish decisions, by Lorenzo B. Shepherd, Esq., Counsellor at Law. During 
the time of the running of these cases, Morgan Lewis, James Kent, Jacob 
Radcliff, Brockholst Livingston, Smith Thompson, Robert R. Livingston, 
John Lansing, graced the Bench of the Supreme Court and the Court of 
Chancery of the State of New-York. These were the times when the judi- 
cial character of the State of New-York was rising from its cradle to ster- 
ling manhood, and when judges were reverenced for their learning and in- 
dustry as well as integrity. No man in those days wished to be a judge 
unless he was qualified for the business. ® 

Mr. Shepherd’s Notes to these cases are a great acquisition to the value 
of the work. They refer to a great number of decisions; and the statutes 
bearing upon the subject, as well as decisions, have been noted at each case. 

The last case reported in the original was that of the People against Cros- 
well, for a libel against Thomas Jefferson ; and the question here discussed 
was, whether the defendant could give in evidence the truth of the matters 
charged. The majority of the court, on motion for a new trial, were against 
the proposition. ‘This brought forward the celebrated provision of the New- 
York law, whereby the truth of the matter contained in the publication 
charged as libellous in evidence for a justification, provided that the 
defendant should make it satisfactorily appear that the matter charged 
as libellous was published with good motives and fora justifiable end. 

There is an appendix at the end of the third volume, being cases selected 
from Mr. Justice Radcliff’s notes. 

We knew Mr. Justice Radcliff personally. His mind was imbued with 
learning and equity. Justice and right were the polar stars of his deci- 
sions, and while he was on the bench no man who sat as a judge ever was 
or could be in more public favor. 

We hope that the last edition of Johnson’s Cases will share the favor of 
the profession, and we are sure that whoever reads them will find his pains 
well rewarded. 











BREACH OF PROMISE OF MARRIAGE. 


‘ 


A rather novel decision was recently given in the Court of Com- 
mon Pleas, (England,) in a case for breach of promise of marriage. 

Laycock v.Pichslay, (15 Law Times, 279.) The defendant plead- 
ed that before any breach of the promise “ by either party, it was 
agreed by and between the plaintiff and defendant, that the plaintiff 
and defendant should be, and they then were absolved and discharg- 
ed” from the contract. At the trial, a letter from the defendant was 
put in, the material passage from which was as follows—* I tell you 
candidly and plainly that I cannot perform the part which would be 
expected of me.” To which a reply by the plaintiff was given in 
evidence—“ Since it is your wish, we will part.” 

It was held by Creswell and Talfourd, J. J., Wilde, C. J., dissent- 
ing, that the defendant was not discharged from his promise. Cres- 


‘4 








- 





360 THE NEW-YORK LEGAL OBSERVER. 








Beauties of Special Pleading. — 





well, J,. observed—* There is no doubt in this case that there was a 
promise of marriage, and that it was broken before action. The 
case, then, rests upon the question, Was there a mutual discharge? 
It is said the case lies in the letter of the 31st of May, and the 
answer to it. At the trial the learned judge said, he did not find in 
those letters any mutual recision of the contract, or any words havy- 
ing a technical effect relieving the defendant from his promise, and I 
agree with him. He says he will not marry her, and she says, I sub- 
mit. If we are to travel out of those letters, and all the circumstan- 
ces are to be looked at, then it was a question for the jury. I think 
the letter of the 31st of May from the defendant to the plaintiff much 
stronger than that from the plaintiff to the defendant’s mother. But 
whether it was or was not for the judge to decide upon these two 
letters alone, he decided rightly ; if, on the other hand, it was for the 
jury to decide on them, looking at the whole circumstances of the 
case, they decided rightly ; therefore, this rule must be discharged.” 

Talfourd, J., said—‘* Whether this was a question for the court or 
for the jury, the verdict was right. This was an engagement lasting 
a-very long time ; some of the best years of the plaintiff’s life have 
been in this manner lost to her. She had a stronger object than the 
defendant in maintaining the contract. I think all the letters from 
first to last show an intention on the plaintiff’s part to break off the 
engagement, and on hers to sustain it. It seems to me that her let- 
ter in reply to his terminating the contract, is nothing more than a 
submission, and not a compliance such as he has a right to take ad- 
vantage of. This rule should therefore be discharged.” 


BEAUTIES OF SPECIAL PLEADING. 


In acase recently tried in England, before Chief Justice Campbell, 
(Holloway v. Bentley,) the judge expressed himself in condemnation 
of the abuses of special pleading, as illustrated by the number of 
pleas filed by the defendant. The action was brought to recover 
£300, the amount of a bill of exchange. The defendant pleaded in 
bar no less than seventeen special pleas, which, instead of simplify- 
ing the issue to be tried, appeared, as the Chief Justice observed, 
‘intended to mystify the case, and render it most difficult for the 
jury to understand.” 








